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Construction Law Spotlight

FDOT Pursues Contractors to Address Paint Failures on Mast Arm Poles —

What Are the Contractors’ Options?

Paint failures on FDOT mast arm poles are now a signifi-

cant industry issue. FDOT has issued demands on prime
contractors throughout the state to repair or replace mast
arm poles on projects accepted by FDOT as long as two
years ago. The repair and replacement expenses on cer-
tain projects has approached $1 million. Moreover,
FDOT has threatened to withhold or place restrictions
on Certificate of Qualification renewals for

“uncooperative” prime contractors.

For projects let after September 1, 2007, FTBA and
FDOT have addressed the problem through the use of
bonded fabricators and a “responsible party” agreement

that allows FDOT to pursue the fabricator directly.

For the maybe thousands of mast arm poles installed be-
fore 2007, FDOT has an 820 day deadline from the date
of final acceptance to file suit for any defects. As a result,
FDOT has implemented a program to conduct statewide
inspections of its painted mast arm poles within the 820
days and to notify the prime contractor of discovered de-

fects.

Often these notices come to the prime contractor without

forewarning. And, often the notices demand quick

action in notifying subcontractors and fabricators and
coordinating site investigations and negotiating a reme-
dial action plan with FDOT.

In an attempt to avoid every instance being ad hoc, in
April 2006 FDOT promulgated an inspection and repair
procedure that it employs to determine the scope of the
required repair. Any notice to the prime contractor af-
ter this date likely incorporates this FDOT protocol.
The following is an outline of a suggested responses to
such a notice from FDOT:

¢ Enter a tolling agreement with FDOT (i.e., extend
the 820 day suit deadline) to allow sufficient time to
inspect the mast arm poles and agree on the scope
of a repair or replacement without FDOT feeling

forced to file suit to preserve its claim.

Notify relevant subcontractors and fabricators of
FDOT’s allegations and require them to participate

in the inspection and resolution process.

¢ Notify your comprehensive general liability carrier
of a potentially covered claim (see discussion of Pozzi

Windows on page 2).




Changed Landscape for Insurance Coverage on Construction Projects

Two recent decisions from the Florida Supreme Court have the potential to expand insur-
ance coverage of construction defects under comprehensive general liability, or “CGL,”
policies:
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The Pozzi case involved allegations of defective installation of windows in a commercial
building. The court ruled that “if the claim is for the repair or replacement of windows
that were not initially defective but were damaged by the defective installation, then there
is physical injury to tangible property [and] . . . coverage would exist for the cost of repair
or replacement of the windows because the Subcontractor's defective installation caused
property damage.” However, if the windows themselves were “defective” the cost of repair-
ing or replacing the defective windows would not be covered.

The application of these decisions is fact intensive but a potential for insurance coverage
on a construction project now exists. Contractors are well-served to consider CGL cover-
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The principal shareholders of Vezina, Lawrence & Piscitelli, P.A. (Rob Vezina, Joe Lawrence and Mike
Piscitelli) have practiced together for over 20 years, and bring the depths of their experience to every mat-

ter handled by VLP.

With offices in Tallahassee and Ft. Lauderdale, Florida, VLP is widely recognized in the practice areas of
construction, surety, administrative and government contracts law. Our entire practice is devoted to these
specific areas, which allows our lawyers to respond quickly and efficiently to legal problems, saving the cli-
ent both time and money. We routinely help clients identify risks, avoid disputes and resolve problems in
a practical and cost-effective manner. If a problem requires resolution through implementation of formal
legal proceedings, we apply our extensive trial, administrative, ADR and arbitration experience to assist

our clients.

VLP routinely handles the full range of construction-related legal matters, such as contract drafting and

negotiation; all aspects of public-private partnership joint ventures and procurements; preparation, prose-
cution and defense of construction claims; civil litigation; and defense of environmental enforcement ac-
tions. In addition to an active trial practice from stem to stern in Florida, VLP frequently litigates in state
and federal forums outside Florida, including boards of contract appeals and the US Court of Federal

Claims.

This newsletter is intended to be a source of general information on new or current topics on construction law, government con-
tracts and commercial law. It is not intended to render legal advice on specific problems. In assessing specific problems, advice
and counsel should be sought from experienced professionals. The hiring of an attorney is an important decision that should not

be based solely upon advertisements.




